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YJIK 343.83

Camodcpanoe Jleonio Ilpoxoposuu —
KaHJIUAAT HOPUANYHUX HAyK, JIOICHT,
JOLEHT Kadeapu 3arallbHOIOPUIMIHUX
JTUCLUILTIH Axanemii HepxaBHoi
MEeHITeHIIIapHOi CITy)k0n YKpainu;
Camodgpanoe Onexcandp Jleoniooeuu —
KaHAWJAT FOPHIUNYHUX HAyK, JOIEHT
Kadeapu KpUMiHATLHO-TIPABOBUX JHUCIUILTIH
Axanemii  JlepxaBHOI  TIEHITEHITIAapHOL
ciyx0u Ykpaiau

OCOBJIMBOCTI PO3YMIHHA ITOHATD
«IIOCAJOBA OCOBA», «CIIYKBOBA OCOBAY,
«ITPEACTABHUK BJIAIN» TA IX 3BHAYEHHA
B ITIPABOBOMY PEI'YJIIOBAHHI
HEHITEHIIAPHUX TPABOBIJHOCHUH

Poskpumo npobremu maymauenus nousms «nocadosa ocooay,
«cnyacbosa 0cobay, «NPeOCmMAHUK 61a0u» ma ixX CHig8IOHOUIEHHS
Mide  coboro. Apeymenmosano, wo yi mepmiHu HeOOCMAMmMHbLO
BU3HAYEHO 8 3AKOHOOABCMEI, 30KpeMd HOPMAMUBHOM) De2yH8AaHHI
KPUMIHATIbHO-BUKOHABYOL CLYHCOU, WO HE2AMUBHO HO3HAYAEMbC HA
MPAKmyeauHi  APAGO8O20  CMAmycy  CHRiepoOOIMHUKIE — CUCMEMU.
3anponono8aro wWiisxXu po3e sI3aHHs 3A3HAYEHUX NPOOIEM.

KarouoBi cjioBa: nepxaBHa ciy0a; MeHITEHI[iapHa CITyK0a;
mocaJioBa 0coba; ciry:x060Ba 0coba; MpeICTABHUK BIIAIH.

31{06me1/1 HE3QJICXKHICTh, YKpaiHa cHopsiMyBajla 3yCHUIL Ha
OHOBIICHHS 3aKOHO/IaBCTBA B YCiX cdepax IKUTTEMISIIBHOCTI
cycrinbcTBa. OHUM 13 HaNpsiMiB HOPMOTBOPYOCTI € BBEIEHHS HOBOI
TEPMIHOJIOTi], HAayKOBe OOIPYHTYBaHHS TEpPMIHIB 1 BU3HAUYCHbD,
HasBHUX Yy 3aKOHOMPOEKTaX, Aal0YM MOXKJIHMBICTb YITKO CHpUAMAaTu
11ei 3aKOHOZABILL, a y cdepi NpaBO3acTOCYBaHHS — JOTPHMYBATUCS
BAMOT' PEXUMY 3aKOHHOCTI, ITOBHIIIE peali3oByBaTH NpaBa, cCBOOOIN
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i 000B’s3ku TpomajnsH. [loHATTS «mocamoBa ocobay, «ciayx0OoBa
oco0ay, «IpeAcTaBHUK BIaAW» MOCIAAaI0Th MpOBimHE Micue y cdepi
Jep>KaBHOTO YIMPAaBIiHHSA, KPUMIHAJIBHOTO MpaBa, MpPOIECy, IHIINX
ray3eil mpaBa Ta 3aKOHOJABCTBA. 3a3Ha4YeHI Kareropii MoBUHHI OyTH
KIIOYOBUMH B IIATOTOBLI HOPMATHBHUX aKTiB, IO CTOCYHOTHCS
JNePKABHOI CITY)KOM, PErymOBaHHS IisTBHOCTI CHIOBHX CTPYKTYD,
BU3HAYCHHS! FOPUIMYHOI BIATOBINAIBHOCTI 0CI0, sKi 001MAIOTh IICBHI
TIOCaM B CHCTEMI JIep)KaBHOTO arapary.

Huni Vkpaini sk He3anexHidl, AeMOKpaTW4HId 1 TpaBOBil
JepKaBl TPUTaMaHHUN IIHPOKUIM CHEKTp 3aBlaHb 1 (PyHKIIH, Bix
mpodecifHOCTI W YITKOCTI BHUKOHAHHS SIKUX 3aJIeKUTh 1CHYBaHHS
MOBHOIIIHHOTO TPOMAJITHCHKOTO CYCIUIBCTBA, IO HE MOXE HaJEHKHO
q)yHKmOHyBaTI/I i possuBatucs mosa jepxasoro. Ilpo e ceiguuts
CBITOBMH IIOCBiJ 1 CTaH PO3BHUTKY CYCIIIBHHAX BiTHOCHH, 30KpeMa
HaWOUTBII IEMOKPAaTHYHUX KpaiH.

JlepxaBa He MOXe IicCHyBaTH 0O€3 CHEIlaIbHO CTBOPEHOTO
amapaTy Jep)KaBHOTO YIpPaBIiHHS, SKAW, 3 OHHOTO OOKY,
3000B’s13aHAN 3AiMCHIOBaTH (YHKIIiI, 10 BUTIKAIOTh i3 CYTHOCTI U
MPU3HAYCHHS ISP KaBH SIK CKJIATHOTO CUCTEMHOTO LIIOTO, a 3 1HIIOro —
MMOBHHEH OOCIYrOoBYyBaTH CYCIJIBCTBO, 3a0e3ledyBaTH IIpaBa Ta
cBoOoaH 1i rpoMasH [1, c. 84].

Ha xanp, 3a pokn He3ane)KHOCTI B YKpaiHi HE BAATOCS CTBOPHTH
(YHKIIOHAJIBHO JOCTATHIO W 3pily CHUCTEMY BHUKOHABYOI B4, IO
BUSBIISIETECS B HEJOCKOHAJIOCTI 0araThOX CKJIAJJOBHX €JIEMCHTIB
MeXaHi3My JIep>KaBHOTO YTPaBIiHHs, MEPMaHEHTHOCTI peOpMyBaHHS
OpraHiB YIpAaBIIiHHS, 30KpeMa CHCTEMHU BUKOHAHHS IOKapaHb, YacTid
3MiHI KePiBHUX KaJPiB 3aJIe)KHO BiJl TTOMITUYHNX YIOA00aHb.

[IpobnemaM pmepkaBHOTO  ympaBliHHS Ta (QOPMYBaHHIO
KaJpoBOro  moTeHmiany JlepkaBHOI — NCHITCHIIApHOI  CIyKOu
NPUALISIIOTH BiAIIOBIHY yBary.

Tak, st KpUMiHATBHO-BUKOHABYOI CIyKOH TOTYIOTh ¢axiBiiB
KHTBCLKI/IH 1HCTUTYT, UYepHITiBCbKUH  IOPHIUYHHMNA  KOJEDK 1
¢dakynbreT XapKiBCbKOi ropuaMYHOI akajemii. Lli muraHHS cTamu
MPEeIMETOM AOCIiIKEHHS 0araTboX Y4eHUX KpaiHu.

EdexTiBHa cucTeMa JIep)KaBHOTO YIPaBIiHHS, HA JYMKY
npodecopa B. ABep’siHOBa, MOBHHHA I'PYHTYBAaTHUCS HA CTPYKTYpHO-
(yHKIIOHATBHIA €IHOCTI OpraHiB BHKOHABYOI BIAJH, ONTUMAIIbHIH
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€MHOCTI TEeHTpami3amii Ta [AeleHTpaiizamii B  YHpPaBIiHCBHKIN
TSIBHOCTI, CTAaOUTBHOCTI W HE3aJeKHOCTI  aaMiHICTPATHBHOTO
amaparty [1, c. 99].

Mexani3M nepikaBu O6e3mocepeHBO OB’ I3aHUH 13 KaTeropissMH
«Iep>KaBHUH amapar» 1 «IepkaBHa Cly»0a», iCHyBaHHS SIKHX, CBOEIO
4Yeprow, HEMOXKIHMBE 0€3 YTOYHEHHS 3MICTY IOHITH «Iocaza» Ta
«ImocazioBa 0coday.

CyuacHa ImpaBoBa HayKa AOCSIJIa TAKOTO PiBHS PO3BUTKY, KOJIU
CTaBIIATHCS OUIBII BHCOKI BUMOTH IO BUKOPUCTAHHS TEPMiHONOTIYHOT
6a3u. Lle € 3anopykoro He JMile AOLIIBHOIO 3aCTOCYBAaHHS HAYKOBHX
TEPMIHIB, a i MPAaBMIIHHOTO X PO3YMIHHSA, & TAKOXK YCBIIOMIICHHS THX
SIBUIIL Y4 TIPOIICCIB, SIKi BOHU TO3HAYAIOTh.

OmauM i3 «IpoONIEMHUX» TEPMiHIB, IO Mae yHiBepcaiabHe
3HAYCHHSI U1 HAYKOBOI FOPUAMYHOL JYMKH, € «I10cagoBa ocoba». Bin
MMOXOIUTh B TIOHATTS «I0Cana», apKe OCOONWBICTIO OpraHizarii
CTPYKTYpH JIEPKABHO-IIPABOBOTO Pi3HOMAHITTS COLIAIbHUX CHCTEM €
Te, 0 BOHA CTAaHOBUTH CTPYKTYPY COIIaTbHHUX MO3WIiN (mocam). 3
OTJISITY Ha BXKJIMBICTB 1 POJIB TIOCA/IM B IHCTUTYTI AEP KaBHOI CITyXOH,
1le MUTaHHS HE BTPaya€e CBOET aKTyallbHOCTI i aKTHBHO PO3POOIISETHCS
Ha HAyKOBOMY piBHI. 3rigHO 3 TIyMayHUM CIOBHUKOM B. Jlams,
mocajma — Ie «CiIyxO0oBe Miclle Yu 3BaHHS 3 Horo oOOB’S3KaMHu:
BH3HAYEH] Ta MOXKIIUBI 3aHATTS» [2, C. 462].

Hocana — mepiia naHKa, BUXiJHA OpraHisaiiiiHo- CTPYKTypHa
OJMHHILI JePKABHUX OpraHiB, Hl,[[HpI/IGMCTB YCTaHOB, OpraHisaiii,
IO BH3HAYa€e CIyXOOBe Miclle i CTAaTyC yYacCHHKIB YIPaBIiHCHKOTO
npoiiecy. BoHa € IOPHIMYHUM ITOKA3HUKOM COIIAJbHOI IMO3HUIIT
ocobw, sika ii mocinae. [lomoxeHHs [epKaBHOI MOCcau XapaKTePU3YE:

COLIAJILHUIA CTaTyC, TOOTO CTABJICHHS CIYXKOOBIS O HUXKYHUX,
PIBHUX 1 BUIIMX 3a PaHTOM 0Ci0;

opraHizamiifHuii cratyc (Mmicue B CTPYKTypl JAep)KaBHOI
oprasizartii);

MPaBOBHA cTaryc (AJs1 KOKHOI MOCaJM iCHYE BIAMOBITHE KOJO
MOBHOB&)KEHb, OCHOBHI ¢opMu W Meromu IX  peaizaiii,
BiJIMOBITabHICTH 32 iX BUKOHaHHSA) [3, c. 115].

e miarBepmkye 4.1 cr.2 umHHOro 3akoHy Ykpainu «IIpo
JepXKaBHY CIyXOy», e 3a3HAaueHo, MI0 «Iocaja — 1€ BU3HAuYeHa
CTPYKTYpOIO 1 INTATHUM pO3IMHCOM TEPBHHHA CTPYKTYpHA OJIMHHUIISL
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JIEpKaBHOTO OpraHy Ta HOro amapary, Ha Ky IOKJIaJE€HO BCTAHOBJICHE
HOPMaTUBHUMH aKTaMH KOJIO CITY>)KOOBHX IIOBHOBKEHB [4].

AHaori4He MOJIOKEHHSI HasiBHE TAKOXK Y TPOEKTi HOBOT'O 3aKOHY,
MpUitHATOrO B TepmoMy uduTaHHI BepxoBHoro Pamoro Ykpainm. Taxk,
BIAMOBIAHO 1O 1. 3 u. 1 cT.2, mocaiga JCpKaBHOI CIyOM — 1Ie
«BU3HAYCHA CTPYKTYPOIO # IITATHAM PO3MMCOM TMEPBHHHA CTPYKTypHA
OJMHMII JICP’)KAaBHOTO OpraHy 3 YCTaHOBJIEGHHMH, BIJIOBIAHO 10
3aKOHOZIABCTBA, IIOCAJOBHMMH OOOB’A3KaMH B MeEKax IIOBHOBAXKEHb,
BHU3HAUeHUX 4. 1 cT. 1 1poro 3akony.

[lincymoByIOUM BUILEBUKIAJICHE, MOXHAa KOHCTAaTyBaTH, IO,
BUKOPHCTOBYIOUHM KaTEropiro «Iocafa», Iep)kaBa BKa3ye Ha Micle
KOXKHOTO CIIy>)KOOBIISI B CHCTEMi JIepKaBHOI OpraHizaiii, #oro
CTaHOBHIIIE B OpraHi3aIiiiHiil CTPyKTypi Ta TOBHOBa)KEHHSI, SIKUMH BiH
HaJ1JIEHUH BIAMOBIIHO IO ITOCAIH.

Kareropisi «mocaga» HEpO3pUBHO TMOB’s3aHa 3 MOHATTAM
mocaioBoi ocoOu. BiAMmoBiHO 0 YUHHOTO 3aKOHOJABCTBA, 30KpeMa
1. 9 cr. 2 3akoHy Ykpaitu «lIpo nep:aBHy Ciy:XOy», SIKHil IIOBHHCH
OyB HabOpatu unHHOCTI | ciunas 2014 p., ane Tak i He BCTYIUB Y Aif0,
MpaBoBe TOJOXKEHHS IOCAaZOBUX OCI0 Jep)KaBHOTO amapary
BIJIPI3HSAETHCS BiJ] CTaTyCy IHIIMX CIyXOOBIIB, ampKe if IIOTO
3aKoHy HE TOIIMPIOETHCS Ha «BIHCHKOBOCIYKOOBIIB 30pOHHUX CHI
Ykpainu i iHmmX BiiCEKOBUX ()OPMYBaHb, YTBOPEHHX BiIIMOBIAHO 10
3aKOHY, O0Ci0 psIOBOTO Ta HAYaJLHUIBKOTO CKJIaay OpraHiB
BHYTPIIIHIX CHpaB, iHIIUX OpraHiB, SKUM MPHCBOIOIOTHCS CIEIiallbHI
3BaHHS, SKILIO iHIIE HE nepeadaueHo 3akoHom» [5]. Lle o3Hauae, 1o
nisi 3aKOHY HE TOUIMPIOETHCS HA PSJIOBHN 1 HAYAIBHUIIBKHN CKJIa[]
HepxaBHoi neHiTeHIiapHOi ciayx0u Ykpainu. OngHak HeoOXigHO
3ayBa)KUTH, 110 B TaKili CUCTEMi HE MOXYTh HE BHKOPHCTOBYBATHCH
Pi3HI TEPMiHHU ¥ TIOHATTS, IO TIPUTAMaHHI JepXKaBHiil CIyxOi.

AHaJIOr1UHE TIOJIOXKEHHS epe10aueHO TaKOXK Y HpoeKTl 3akoHy
Yipainn Ne 2490, npuiiatomMy B mepiiomy yuTaHHI BepxoBHOIO
Panoro Ykpainu 23 kBiTHs 2015 p.

Y 1pOMy TIPOEKTI KaTEropil0 «I0cajgoBa 0co0a» 3MiHEHO
MOHATTAM «JCPKaBHUH CITy>KOOBEIb», K€ BU3HAYCHO TAKUM YHHOM:
«rpoMaJIsTHHH YKpaiHu, sikuii oOiiiMae Tocamy Jep)kKaBHOI CITYXOU B
opraHax AepKaBHOI BJaJaW, iHIIOMY AEpXKaBHOMY Oprai, iX amaparti
(cexperapiari), opraHax Binajqu ABTOHOMHOI pectyoriku Kpum, onepikye
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3apo0iTHY TUIATY 3a PaXyHOK KOIITIB IEPKaBHOTO OIO/KETY Ta 3/IHCHIOE
BCTAHOBJICHI IS I1i€] OCAaN MOBHOBaXKEHHs (1. 3 4. 1 ¢T. 2).

VY Teopii aAMiHICTpaTUBHOTO MpaBa MPOTATOM 0araTbOX POKiB
3MIACHIOBAIMCA CIPOOM BHU3HAYMTU IIPABOBY IPUPOLY, O3HAKU Ta
BH/IU SIK ITOCAJIOBOI, TaK 1 ciry»k00Boi oci0. Tak, 1. I. €BTuxieB ymnepiie
B I HayIll 3ampoONOHYBaB BHOKPEMHUTH Cepell yCiX CIyXOOBIIB y
KOHTEKCT] pO3IIUPEHOro TAyMayeHHs TaKi KaTeropii:

KepiBHI ¥ ONepaTWBHI TPAIiBHUKHA, SKi BHKOHYIOTH
aJIMIHICTPaTUBHO-TOCTIONAPCHKI (PYHKII1, 3M1MCHEHHS SKHX OB’ s3aHe
3 MPUHHATTSAM aKTiB YIIPABIiHHSA, 110 MAIOTh IOPUANYHI HACIIIKH;

MIPAIiBHUKH, SKI BUKOHYIOTH TOCHOJAPCHKO-TEXHIYHY POOOTY
491 (PYHKIIIT JOTIOMIXXHO-TOCIIOIAPUOro 00CIyroByBaHHs [6, C. 49].

Y BY3bKOMY acIleKTi MOCaZioBy 0co0y BH3HAYaIOTh SK HOCISA
JiepKaBHO-BIaJHUX TTOBHOBAXKEHb, YCTAHOBICHHX KOMIIETEHIIIEIO Ta
CITy>k00BOFO MisITHHICTIO, IO IAIOTh MPABO «BUKOPHCTOBYBATH arapar
AepkaBHOro npumycy» [7, . 70].

Y pajsHCBKI YacH YMMAa0 BYCHUX-IOPHCTIB IPHIULUIM yBary
JIOCITIKCHHIO TOHSATTS I0Ca/ioBOi 0CcoOH, Oepydn iHOI 3a OCHOBY
iHTepecH KOHKPETHHX raiy3ed mpaBa. BopHouac HH3Ka BYCHHX
(B. Aep’stHoB,  b. JlazapeB, A. llerpummH, M. CryneHukina,
B. LlgetkoB, 1. AIMnonbchka Ta iHIN) OyJaM OJHOCTaiiHI B TOMY, IO
TEpMiH «10cazoBa 0co0a» MOBHHEH MaTH €JUHE 3HAYEHHS B MEXax
yCi€el mpaBoBOi TEOPii.

Heo0OxinHo 3a3HaunTH, M0 (PaxiBlli KPHMiHATHHO-BUKOHABYOTO
IpaBa Taki JOCTIDKEHHS HE 31HCHIOBAJIH.

Ha namry mymKy, HOHSITTS «ocajoBa ocobay Ta «Iep:KaBHHN
ciry)x0oBenb» (mpoekt 3akoHy Ne 2490) € pizHumu. «/lepxaBHuit
CITy>)KOOBEIb» — TOHSATTS, TPUTAMaHHE JIUIIE JAepKaBHIH ciyx0i, a
«1ocazioBa 0c00a» — € BXKUBAHUM 1 11032 MEXaMH JIEPKABHOT CIIy>KOH.
CnymHoo € naymka B. ABep’sHOBa CTOCOBHO TOro, IO, KpiM
Mpo0JIeMr TIOJIONIaHHS Taly3eBUX IIIXOAIB y BH3HAYEHHI MOHSATTS
«IocajioBa 0co0a», WOro yHidikalii Ta 3aKOHOJABYOTO 3aKPIIUICHHS,
o0 Habyno 0COOIMBOTO 3HAUEHHS B MEPioj] peOpMaTOPCHKUX 3MiH Yy
chepi nepkaBHOI cioyxOu, HaraJpHOIO € mpobieMa 3’sSCyBaHHS
IOPUIINYHOT IPUPOJIN TIOHSTTS «CITYy’)KOOBa 0CO0a».

Ho nouatky 1990-X pp. MHHYJIOTO CTONITTS Y BiTYM3HSHOMY
3aKOHOJIABCTBI Ta HAyKOBO-TIPABOBIH JiTepaTypi BXKHBalH TEPMiH
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«cmyx60Ba ocobay. Jledinimiro MOHATTS «IOcamoBa 0ocoda» BIepIre B
Ykpaini Oyno cpopmynboBano B 3akoni Ykpainu «lIpo aepkaBHy
ciyx0y» Big 16 rpyaus 1993 p. [4], micis doro nel TepMiH movamu
BUKOPUCTOBYBAaTM B IHIIMX HOPMaTMBHUX akrax. OpHak y
Kpuminansnomy kozekci Ta Kogekci YkpaiHu mpo aaMiHiCTpaTHBHI
[IPAaBOMOPYLICHHS MPOJOBXYBAJIM BHUKOPUCTOBYBAaTH KaTEropiro
«cmyx00Ba ocobay. | muie 3 npuitaarTsam 11 TpaBus 1995 p. 3akony
VYkpainu «IIpo BHECEHHS 3MiH 1 JOMOBHEHb [0 JESIKUX 3aKOHOAABYMX
aKTiB YKpaiHW» CTOCOBHO BiMOBIJAJILHOCTI «IIOCAJOBUX OCi0O» OyIo
BHeceHO 3MiHHM 70 Kpuminampnoro, KpuminambHO-TIporiecyaabHOTO
KojekciB  Ykpaimm Ta  Komekcy  mpo  aaMiHICTpaTWBHI
MPaBOMOPYIICHHS B 4YacTUHI BHUKOPUCTAHHS TEpMiHAa «I0cazoBa
ocoba» 3aMmicTh «cimy0oBa ocoba». BomHowac 3akoHOIABEIh
KOHIIENTYaJIbHO HE 3MIHUB MONEPEIHIO JIe(iHIIiIO0, [0 JaBaJI0 3MOTY
KOHCTATyBaTH 1IEHTUYHICTh IUX ITOHSITH.

[Ipobnema CHiBBIAHOIIEHHST TOHATH «IOCaZOBa oco0a» Ta
«cmy»060oBa ocoba» HaOyma OCOOIHMBOI TOCTPOTH TICHS MPUAHATTS
Koucturynii  Ykpainm 1996 p., mo po3MexoByBasia 3a3HAYeHI
nousaTTs (cT. 19, 40, 56 OcHoBHOTrO 3akony Ykpainu). Crarts 5, 42,
55, 56 BU3HAYAKOTh, IO B AISUTBHOCTI JIEpXKaBH, il OpraHiB, YCTaHOB,
opraHizaliii He3aleXHo Bil (OpMH BIACHOCTI MOPSA 3 IHCTHUTYTOM
MMOCaOBUX OCi0 (QYHKIIOHYe IHCTUTYT Cciyx0oBux oci6. Cumifn
ypaxoByBaTH, IO TPaBOBE CTAHOBWIIEC OCTaHHIX, QYHKIII Ta
MMOBHOBXEHHS 37e0ibpIIoro TOAIOHI 10 TMPaBOBOTO crarycy,
(GyHKIIH 1 MOBHOBaXEHb MOCAJOBUX 0Ci0, TpOTe BOAHOYAC IIi
KaTeropii He TOTOXHI.

AHai3 3aKOHOJABYMX aKTiB YKpaiHW CBIAYUTH IMPO BiJCYTHICTH
€JTMHOI MO3MIIiT CTOCOBHO 3HAYCHHS BKa3aHUX TEPMiHIB. 30KpeMa, 3aKoH
Vkpainn «IIpo Cmyx0Oy Oesnexn VYxpainu» [8] oTOTOXHIOE iX.
Haromicts 3akoH Yxpainu «IIpo nepxasHy cny>l<6y» Bij 17 nucromnana
2011 p., siKwit Tak i He HAOYB YMHHOCTI, B3arayii He MiCTHTh IIUX TTOHSTb.
B oxpemux crarmsix 3akony Ykpainu «[lpo mimimito» Bim 20 rpymass
1990 p. sragyeTbcs uILe PO CITY>KOOBUX 0CiO.

HopmatuBHi akTH, 1m0 peryirolTh IisulbHICTH JlepikaBHOT
KPUMIHAIBHO-BUKOHABYOI CITy)KOU, MICTATh TEPMIHH «I10CajioBa
ocoba» Ta «ciyxx6oBa ocobay. Tak, y cr. 14 3akony Ykpainu «lIpo
nisutbHICTE  JlepkaBHOI  KPUMiHAIBHO-BUKOHABYOT — CITy:KOM»  BiJl
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23 mumias 2005 p. WigeTbes mpo Te, Mo Taka ciayxba € JlepkaBHOO
CIy’)k0010 OCOOJIMBOTO XapakTepy, a Ha oci0, sKki He MaroTh
CrelianbHUX 3BaHb, MOLIMPIOETBCA Hisi 3akoHy Ykpainu «l[Ipo
IepkaBHY ciy)O0y». Posmin 4 mporo 3akoHy HazuBaeThes «llpaBa i
O0OB’SI3KM TIOCAJIOBHX 1 CIYXOOBHX 0ci0 OpraHiB Ta YCTaHOB
BHKOHAHHS MTOKapaHb, CAIAYNX 130JATOpiB». ¥Y 1. 1 3a3Ha4YEHOI CTATTi
nepeniyeHo 000B’A3KM MOCafoBUX 1 ciaykO0oBux ocib, a B 1. 2
3ayBakeHo: «llocamoBi 1 ciy:x060Bi o0cobm oOpraHiB i YCTaHOB
BUKOHAHHS TIOKAapaHb, CIITYUX i30JSTOPIB MarOTh MPAaBO...», MiCIs
qoro BKa3aHO KOHKPETHI IpaBa, sSKi He PO3IOIIICHO MK ITOCaIOBHMH
Ta cayx00BuMHU ocobamu. Take monoxeHHs (PaKTUIHO OTOTOXKHIOE 1T
TepMiHH, y 3aKoHi TX He po3MekoBaHo [9].

TakuM YnHOM, MOXHA 3pOOMTH BHUCHOBOK NP0 HEOOXITHICTH
JOCTIDKEHHS KaTeropii, Mo po3risagaloThCs, 3 METOI IX BU3HAUCHHS
Ta CITiBBIJHOIICHHS.

TepMin «cimyx00Ba 0co0a» € OUIbII IIHPOKMM 3a CBOIM
3MICTOM 1 BU3HAYAETHCS XapaKTEPOM CITy>KOOBOT HisITBHOCTI 0COOH.

Huzka HaykosmiB, 30kpema B. ABep’sHoB, M. KoprkaHCHKHIA,
O. Kynnbamna, B.Mo3zonb, A. Ilerpumun, M. fHiok Ta  iHm
HEO/IHO3HAYHO BHCJIOBHJIMCS CTOCOBHO 3MICTY IOHSTH «II0CAI0Ba
0c00a» Ta «cIy)00Ba 0c00a».

Ik KOHCTATyIOTh OKpeMi BYCHI-a/IMiHICTPATHBICTH, 3aJICKHO
BiJ 00’ekTa i cpepu BIaIHUX TOBHOBAXECHD po3p13H5110T1) TiHIlHY Ta
¢byHkuioHanpHy Biany. JliHiliHa Tossrae B 31iHCHEHHI YMCICHHHX
YIPaBIiHCHKUX (QYHKIIH BIJHOCHO MiJJIETINX, IO Ja€ 3MOry
PO3MOPSKATHCh TPYIOBUMH W MarepialbHUMH PecypcaMu, TOOTO
3MIACHIOBATH BHYTPINIHE yHpaBiiHHSA (aaMiHicTpyBaHHs). Hocismu
IIHOTO BUJIY BaaH € mocamosi ocoou [10].

Jlo ¢yHKImiOHANBHOT TpyNmu HaNeXaTb o0coOW, HaaiIeH]
(YHKIIIOHATIBHOIO BJIAJIO0K0, K1 3a0€3MeUyIOTh MPaKTUIHE 3/iHCHEHHS
ciry>k00BUX 3aBJaHb 1 PYHKIH yrpaBimiHHA. Taky rpymy Ciry>kOOBIIiB
CTaHOBJISATH CIYKOOBI 0COOU.

Y 3akoni VYkpainu «lIpo nepxkaBHy ciuyxOy» 1993 p.
MOCAaZOBUMH 0CO0aMH BBAaXKAIOTBCS «KEPIBHUKM Ta 3aCTYMHHKH
KEepiBHHKIB JIEp)KaBHUX OpraHiB 1 iX amapary, iHIII JepKaBHi
CIIy’)kOOBII, Ha SKMX 3aKOHAMH ¢ IHIIMMH HOPMATHBHUMH
aKTaMU TOKJIAJIEHO 3MAIMCHEHHS OpraHi3alifHO-pO3MOPATHUX 1
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KOHCYJTbTaTHBHUX (QYHKIi». 3BepTaroud yBary Ha TEPMiHH
«KEpIBHUKHM» Ta «3aCTYIHUKH KEPIBHHKIB», MOXXHA TOTOAUTHCH i3
nepexkonanusam O. [lerpuHrHa Tpo Te, 110 JIMIIE KEPiBHUKAMU KOJIO
cimy:x00BHX 0Ci6 He 0OMexyeThes. I 1ie, Ha Hamry JyMKy, BYeprose
JIOBOIUTH, IO TOHATTSA «CIy’)KOoBa 0co0a» € MIHUPIIUM, HIX
«I10cazioBa 0coday.

IMpumitka mo cr. 364 KK VYkpainu me Oinblie 3aroctpuia
po0JieMy OO CITiBBiIHOMIEHHS 3a3HAYEHUX MOHATH. TyT, 30Kpema,
inerbes: «CnmykOOBUMH € 0cOOM, SKI TOCTIHHO 4YH THMYacoOBO
3MIACHIOIOTH (DYHKIII TPEICTaBHUKIB BIaAH, a TaKoX O00INMaroTh
MOCTIHHO YM THUMYAacOBO HA IIJNPHEMCTBAX, B YCTAaHOBaX YU
OpraHizaiisx He3aJie)kKHO BiJl (OpPM BJIACHOCTI IOCaaM, MOB’s3aHIi 3
BUKOHAHHSIM OpPTaHI3aifHO-PO3MOPSIAYMX abo0 aJMiHICTPaTHBHO-
rocnofapcbkux (QyHKmii, abo BUKOHYIOTH Taki (QyHKmii 3a
CcrieliaTbHUMHU TTOBHOBaYKEHHAME [11].

Ile BH3HAYeHHS 3a CBOIM 3MICTOM BIJIMOBIJA€ IOHSATTIO
«mocazosa 0co0a», IO, Ha HaWly JyMKy, aKTyasli3ye IATaHH:
BCTAHOBIICHHS IPABOBOi NPHPOIM LHX IOHSATH 1 He CHOHyKae 10
HAYKOBOI'O i HOpMaTHWBHOTO iX po3MexyBaHHs. [lo pedi, mpodecop
M. KopxkaHChKMII B3arami HE PO3MEXKOBYE TIOHATTS «CIy)OOBa
0c00ay» 1 «1ocazoBa 0co0a», yBaXKArOUH iX iqeHTUYHUMH [12].

YBaxaeMo, M0 KaTeropis «ciyk0oBa 0co0a» MOXOIUTH Bif
MOHATh  JIepKaBHOI ~ CIYy)KOM, JepkaBHOrO chnyxOoBus ¥ He
MIOIINUPIOETECS HA TPAIiBHUKIB, iSUIBHICTE SKHX HE TIOB’s3aHA 3
BUKOHAHHSIM  JIEp)KaBHUX  CIYyKOOBUX 000B’si3KiB.  JisUTBHICTB
CITy’)k00BUX 0ci0 yperyiaboBaHO 3akoHOM Ykpainu «lIpo nepxkaBHy
cmyxOy» Ta iHmmmu 3akoHamu («[Ipo mpokyparypy», «IIpo
HartionansHy noJiiito» ta iH.).

TepmiH «rmocagoBa 0co0a» BKHBAIOTH ISl TO3HAYCHHS 6yILL-
SIKOT 0co0w, sika obilimae TEBHY 1M0Cay B JiepKaBHIl 41 He/lepKaBHIN
CTPYKTYPi. ‘Are B FOPUMIHIH TeOpii Ta MpaKTULli «10caoBa 0coba»
MiZKPECIIIOE 3HAYYIIICTh Miclsi 0coOu, 3a3BHYail KepiBHHKIB, ix
3aCTYIHUKIB Ta IHIIUX, 1[0 MAIOTh MPABO BiJJIaBaTU PO3MOPSHKCHHS
MiJUIeTJIMM 1 HemiuieriuM  (JUIsl  JIep’KaBHUX — CIIY>)KOOBIIIB)  Ta
BUpIIIYBAaTH  NHWTaHHS  TOCIOAAPChKO-(DIHAHCOBOI  JIiSTIBHOCTI.
Sk yBaxae 0. Crapinos, nocasoBi ocodu € 1BOX BUIIB: MyOJIivHi, SKi
3MIIHCHIOIOTH 30BHIIITHI BJIAJHI TOBHOBaXKEHHSI Ta (QDYHKIIIT MyOIigHOTrO
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XapakTepy, MpaIol0Th B OpraHax JepKaBHOI BIAIH i yNpaBIiHHS, B
OopraHax MiICIIEBOTO CaMOBPSAyBaHHS, JAEpKaBHUX opraHax abo
MYHIIUMNAIbHUX YCTaHOBAX Y NepeOyBaloTh Ha BICHKOBIH cyx0i, B
IHMMX  BIACHPKOBMX (OPMYBaHHSX, MPABOOXOPOHHHUX OpraHax;
3BHYaiiHa T0CazioBa 0coba, TOOTO Taka, sSika BUKOHYE YMPaBIiHCHKi
¢byHKIiT Ha aepxaBHOMY a00 MyHIUIAIFHOMY ITiANPHEMCTBI B
KOMEpLiHIH 4i HEeKOMEpUiliHii opraHizamii, 0 HE € JEPKABHUM
OpraHOM, OpPraHOM MICIIEBOTO CaMOBpSAYBaHHS, IepKaBHOIO abo
MYHIIUIATBHOIO ycTanoBoio [12, ¢. 383]. CTOCOBHO MepIIOro BUIY
N0Ca0BUX OCi6 YacTO BHKOPHUCTOBYIOTb HOHSTTS «IIPEICTABHHK
BIaJAN», ONHAK HEOOXiJHO 3ayBaXHTH, INO i TYT ICHye HH3Ka
piI3HUX TOYOK 30py, $SKi BHKJIaJCHI B HAyKOBUX TNpaIsix
. baxpaxa, IO. bursxka, I1. Bacunenkosa, T. Kosupesoi,
b. Jlazapesa, Ta in. [7; 13-14].

VYpaxoByroun 3a3HayeHe, MOKHAa KOHCTaTyBaTH YHCICHHICTh
HampalnboOBaHUX Vy IOPUIWYHIA HAyIll MiAXOMIB 0 BHU3HAYCHHS
MOHSATTSA «IOcajgoBa ocoba», IO 3yMOBIEHO OaraTorpaHHICTIO
HAayKOBHX TMIO3WI[IH Cy4acCHHX aBTOPiB,  ILTIOpAlli3MOM OOpaHHUX
METOAOJIOTIYHUX  migxomiB. [IpoTe BBaxkaeMo 3a  JOLIIBHE
chopMyITIOBaTH aBTOPChKE BU3HAYCHHS I1OCAI0BOI 0cobm, a came:
«rocaioBa ocoba — 1e CiIyxO0oBelb, KU 00iliMae MOCTiHO abo
THMYacOBO IT0CA/Ty KepiBHUKA UM 3aCTYITHHKA KEPiBHUKA JIEPKABHOTO
opraHy, #oro amapaTy, OpraHy MICIEBOrO CaMOBpSIyBaHHS,
MiIPUEMCTBA, YCTAHOBH Opradizallii He3aleXHO Bix ¢dopMu
BJIACHOCTI, YW 1HIIA 0c00a, Ha SKy 3aKOHaMu a0o IHIIMMHU
HOPMAaTUBHUMHU aKTaMH 3 METOI TIOCTIHHOTO ab0 THUMYacOBOTO
YOpaBIiHHSA OpPTaHi3allifHOK CTPYKTYPOIO IOKJIAIeHO OO0O0B’SI3KU
IIOJI0 3MIACHEHHS OpraHi3aIifHO-pO3MOPAIYUX YU aJMiHICTPATUBHO-
TOCITOIaPChKUX (YHKITIH.

OpHi aBTOPH BBaXXAIOTh, 1O NPEACTABHHUKY BIAIU € T10CA/J0BUMH
ocobamMu ¥ I TepMiHM TOBHHHI CITIBBIIHOCUTHCH SK YacTKOBE Ta
3aranpHe. [HII, HaBmaku, OepyTs 10 YyBarm Te, IO KOXKHOTO
MpE/ICTAaBHUKA BIaJH MOXKHA BBaXATH TIOCAJIOBOI0 0co0or0. OTike,
BIAIMOBITHO JI0 YHHHOTO 3aKOHOJABCTBA, OCOOJIMBHM Pi3HOBHIIOM
MOCaIOBUX OCI0 € MPEeACTAaBHUKU BJIaIH, JI0 SKUX HAJICKAaTh, 30KpeMa,
MpaliBHAKA JIEP>KaBHUX OPraHiB 1 yCTaHOB, HAIUICHI NMPaBOM y MEXax
CBO€El KOMIIETEHIIT BHCYBaTH BHMOTH, a TaKOXX NPHUHMATH PIlICHHS,
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00O0B’SI3KOBI JJ11 BUKOHAHHS (I3MYHAMH Ta OPHINIHAMH OCOOaMH
HE3aJIeKHO BIJ IX BIIOMYOI HAJIEKHOCTI Y IT/JIETJIOCTI.

OTxe, OCHOBHMMH O3HaKaMH MPEJICTABHUKIB BIagd € Te, L0
BOHHU: OepyTh y4yacTh y NMPABOBUX BIAHOCHHAX, SKI BUIUIMBAIOTH 3i
3MIiCTy iX MOCaZOBUX TOBHOB&)KEHb, HE TIJIBKHM B MEXax CBOTO
amapary, CBO€i YCTaHOBH, a ¥ 13 HEMUIETJIMMA 0c00aMH, OpraHaMH,
yCTaHOBaMH; MiIOTh Yy MeXaX LUX BIAHOCHH BiJl iMEHI OpraHiB
IepkaBu 1 cami 0e3rmocepenHbO MOXKYTh BXKHBAaTH  3axO[IiB,
HEOOXiAHUX AN BUKOHAHHS 3aKOHHUX BHUMOT, SKi BOHHM MalOTh
peani3oByBaTH BIATOBITHO 1O TMPaBOBOTO CTaTyCy; Cepel 3aXOiB,
IO 3aCTOCOBYIOTHCS M0 MiIJIeruX 0cid, MOXyThb OyTH ¥ 3axomu
MPUMYCOBOTO XapaKTepy, YiTKO BH3HA4Y€Hi B 3aKOHOJABUMX aKTax
(mpoxypop, CaHiTapHUIA IHCTIIEKTOP, HaYaIbHUK TTOJTIITi{
TOIO), peaizaiis SKUX 3IIHCHIOETbCS TaKOX BIAMOBIAHO 10
3aKOHOJABYO1 IIPOLIEAYPH.

CITHCOK BUKOPUCTAHHUX /I’ KEPEJI

1. JlepxaBHa ciyx0a: oOpraHi3amiifHO-TIpaBOBI OCHOBH i
IUIAXW PO3BUTKY / 3a 3ar. pen. B. b. ABep’stHoBa. — KuiB : FOpiakom
Iarep, 1998. — 273 c.

2. Hame B. TonkoBblil ClOBaph >KHBOTO PYCCKOTO SI3BIKA :
[B4 1.]/B. dams. — M. : Pyc. s13., 1978. — T. 1. — 1978. — 699 c.

3. BimmoBimampHiCTP Yy  JIepKaBHOMY  YIpaBIiHHI  Ta
aJMiHICTpaTHBHE TMpaBo : [HayK. Jjgom.] / 3a 3ar. pen.
B. B. Asep’sHoBa. — Kuis, 2001. — 700 c.

4. Tlpo nepxaBHy cinyxOy : 3akoH Ykpainu Bim 16 rpyn.
1993 p. Ne 3723-XI1 // Binomocti BepxoBroi Pagu Ykpainu. — 1993, —
Ne 52. — Cr. 490.

5. Tlpo nepxaBHy ciyx0y : 3akoH Ykpainu Bim 17 mucror.
2011 p. Ne 4054-V1 // Binomocti Bepxosnoi Panu Yxkpainu. — 2012. —
Ne 26. — Cr. 273.

6. EptuxueB U. . Anmunucrpatusaoe mpaso CCCP /
W. . Estuxues, A. A. Bnacos. — M. : I'octopusnart, 1946. — 373 c.

7. Jlazapes b. M. KowmmereHuus opraHoB ympaBieHUs /
B. M. Jlazapes. — M. : IOpugn. nur., 1972. — 280 c.

145



. . HAYKOBUY BICHUK
HALIOHAJIBHOI AKA/TEMII BHYTPILIIHIX CIIPAB, Ne 4 (97), 2015

8. Tlpo Cuyx0y Oesnekn Ykpainu : 3akoH YkpaiHu Bif
25 0epe3. 1992 p. Ne2229-XI1 // Bimomocti Bepxouoi Pamu
Vkpainu. — 1992, — Ne 27. — 382 c.

9. Tlpo [lepkaBHY KpUMIHATEHO-BUKOHABYY CIY:KOy YKpaiHH :
3akon Ykpainu Big 23 ueps. 2005 p. / Bigomocti BepxoBnoi Panu
VYkpainu. — 2005. — Ne 30. — 403 c.

10. Mo3ons B. B. OcobnuBocTi JUCIUILTIHAPHOT
BIATIOBINAIBHOCTI MOCafoBUX 0ci0 mopatkoBoi mininii / B. B. Mo3ons
// HaykoBuii BicHmk HamioHanpHOi akazmemii BHYTpIIHIX CIpaB
VYkpainu. — 2004, — Ne 3. — C. 135-136.

11. Kpuminanbamii kofeke Ykpaiau Bix 5 xBit. 2001 p. — Kuis :
Arika, 2001. — 168 c.

12. Crapunos 0. H.  Cayxebnoe mpaBo : [yuebHmk] /
1O0. H. Crapunos. — M. : BEK, 1996. — 698 c.

13. baxpax J[.H. Bmacte w® momunHeHMe B  amapare
rocynapctBenHoro ynpaenenust / 1. H. baxpax // KonctutyiuonHsie
OCHOBBI TOCYJJAPCTBEHHOTO CTPOUTEhCTBA U TipaBa. — 1981. — C. 15-18.

14. bursak O. I1. JlepxxaBna cimyx6a B CPCP i possurok ii
JEMOKPATHYHUX OCHOB : [HaBu. 1oci0.] / 0. I1. bursk. — Kuis : HMK
BO, 1990. - 64 c.

Camogpanos JI. Il. — xanouoam 0puouteckux HAayK, OOyeHm,
doyenm  Kaghedpvl  obweropuduyeckux — oucyuniun  Axademuu
T'ocyoapcmeennoli neHumeHyuapHol cayxcovl Yxpaunoi,

Camocpanoe A. JI. — xanouoam 10puouyeckKUx Hayx,
doyenm  Kagheopvl  Y20A08HO-NPABOGLIX  OUCYUnIuH  Axademuu
TI'ocyoapcmeennotl nenumenyuapHoul ciyxicovl Yxpaunul

Oco0eHHOCTH NOHUMAHUS MOHATHI «T0JKHOCTHOE JIMI0»,
«cay:keOHOe JIMI0», «IPeACTABUTE]b BJIaCTH»

U X 3HaYeHHe B IPABOBOM peryJiipoBaHUHU
NMEeHNTeHIIHAPHBIX NPABOOTHOLIEHU I

PackpeiTbl TipoOnemMsl ompeaeneHus] MOHATHI «JOKHOCTHOE
JUILO», «CIY)KEOHOE JIMLO», «IPEACTABUTEIb BIACTU» W HX
COOTHOILICHUSI MEXKAY cOOOH. ApPryMEHTHPOBAHO, YTO STH TEPMHUHBI
HEZOCTAaTOYHO OIpEAeIeHbl B 3aKOHOJATENBCTBE, B TOM YHCIIE

146



. . HAYKOBUY BICHUK
HALIOHAJIBHOI AKA/TEMII BHYTPILIIHIX CIIPAB, Ne 4 (97), 2015

HOPMAaTHBHOM  PETyJIHPOBAHUM  KPUMHUHAILHO-HCIIONTHUTEIBHON
CITy>KOBI, YTO OTPHUIIATEIBHO CKA3BIBACTCS HA ONPEACICHUN ITPABOBOTO
cTaryca COTPYJHHUKOB CHUCTeMBI. [IpeioKeHbl MyTH pa3pelieHus
JAHHBIX TIPOOIIEM.

KiroueBble ci10Ba: TocylapCTBEHHAs CITY)K0a; NMCHUTCHIMAPHAS
CITy’k0a; TOJDKHOCTHOE JIUTIO; CITY)KeOHOE JIUIIO; TIPEIICTABUTEITh BIIACTH.

Leonid Samofalov — Ph.D in Law, Associate Professor,
Associate Professor of the Department of General Legal Disciplines
of the Academy of State Penitentiary Service of Ukraine;

Oleksandr Samofalov — Ph.D in Law, Associate Professor
at the Department of Criminal and Legal Disciplines of the Academy
of State Penitentiary Service of Ukraine

The Peculiarities of the Definitions «an Official», «an Officer»,
«a Representative of Power» Understanding and their Importance
in the Legal Regulation of the Penitentiary Legal Relationships

After gaining independence, Ukraine took the course to update
the law in all spheres. One of the areas of normative work is the
introduction of new terminology, scientific substantiation of terms and
definitions that appear in certain Law Drafts. Such definitions and
terms provide an opportunity to understand the ideas of the legislator
and realize them in the sphere of Law; they also help to adhere to the
requirements of Law, to implement the rights, freedoms and duties of
citizens in their full sense. The definitions «an Official», «an Officery,
«a Representative of Power» took one of the most important places in
the spheres of state management, criminal law, criminal proceedings
and other branches of law and legislation.

These definitions must be fully implemented into the
preparation of normative acts which are connected with the state
service, regulations of the law enforcement agencies’ activities.
They also must determine the responsibility of persons of certain
positions in the system of the state apparatus before the Law.

The authors determined that the legal science has developed
many approaches to the definition of «an Official». It happened due to
the versatility of the scientific positions of contemporary authors and a
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plurality of selected methodological approaches. It is noted that these
terms are not sufficiently defined in the legislation, especially in the
regulation of criminal-executive service that negatively affects on the
determination of the legal status of employees of the system. That is
why the authors proposed their own ways to overcome these gaps.

It was established that in accordance with the current legislation
in our country a special kind of officials who are the representatives of
power, including, in particular, employees of state bodies and bodies
empowered within their jurisdiction to present claims and to make
decisions binding on natural and legal persons irrespective of their
departmental affiliation or subordination must be created.

Keywords: state service; penitentiary service; an official;
an officer; a representative of power.
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